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THE SUNSHINE AMENDMENT OF 1992:
AN ANALYSIS OF THE CONSTITUTIONAL
GUARANTEE OF ACCESS TO PUBLIC RECORDS
KARA

I.

M.

TOLLETT

INTRODUCTION

In November 1992 the citizens of Florida overwhelmingly ratified a
constitutional amendment' that guarantees- access to public records
and meetings. When voters approved article I, section 24 of the Florida Constitution, Florida became the only state to provide this right
by constitutional decree.2 This Comment focuses on the construction
and passage of the amendment and its effect on Florida's public records laws.' In addition, this Comment will discuss and explain the
newly defined process and criteria for exempting records from public
access."
II.

ARTICLE I, SECTION

24

OF THE FLORIDA CONSTITUTION

Article I, section 241 gives the public the right to inspect any public
record made or received in connection with the official business of
1.

The amendment won 83.101a approval. November 3, 1992 General Election Results,

FLA. DEP'T or STATE, Div. OF ELECTIONS (unofficial). Ratification of the amendment was no

surprise. See Amendment Headed for Ballot, BRECHNER RE. (Brechner Cir. for Freedom of
Info., Univ. of Fla.), Mar. 1992, at 1. A December 1991 poll revealed that "85 percent of Floridians favored such an amendment."
2. News Release, Statement by Attorney General Bob Butterworth, (Feb. 18, 1992), at I
("[The amendment] would make Florida the only state in the nation to have an open government policy on records and meetings in its constitution.").
3. Chapter 119, Florida Statutes, governs public records and is known as the Public Records Law. Section 286.011, Florida Statutes, is known as the Government-in-the-Sunshine Law.
Section 286.011 specifically governs public meetings, but also mentions public records. Both statutes are commonly referred to as Sunshine Laws or Open Government Laws. See, e.g., OFFICE
OF THE ATTORNEY GENERAL, GovER.NMENT-IN-THE-SUNsHWIE

MANuAL: A

REFERENCE FOR COM-

WITH FLORIDA'S Puuc RECORDS AND OPEN MEETING LAWS (1992).
4. This constitutional amendment will also ensure open meetings, but analysis of that aspect of the amendment is beyond the scope of this Comment. Open meetings statutes were extensively revised in 1990. See generally T. Ross McSwain, The Sun Rises on the Florida Legislature:
The Constitutional Amendment on Open Legislative Meetings, 19 FLA. ST. U. L. REv. 307
(1991) (for the history and development of open meetings laws).
5. Article I, § 24 of the Florida Constitution provides:
SECTION 24. Access to public records and meetings.PLIANCE
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any public body.6 Several provisions of the amendment limit this
broad declaration of the public's right of inspection. The first limitation on public access is the Legislature's right to exempt certain records from public perusal; however, this limitation is tempered
significantly by guidelines that must be followed in the exemption
process. 7 Secondly, the Legislature and the judiciary each have the
power of self-rule regarding their own records. Each house of the Legislature may adopt rules governing enforcement of the amendment
with respect to legislative records, but the Florida Constitution does
not furnish guidelines for doing so.' The amendment allows the judiciary similar but less extensive powers to exempt its records: Only court
rules in effect as of November 3, 1992, that limit access to court records will remain in effect until they are repealed. 9 The third

(a) Every person has the right to inspect or copy any public record made or received
in connection with the official business of any public body, officer, or employee of the
state, or persons acting on their behalf, except with respect to records exempted pursuant to this section or specifically made confidential by this Constitution. This section specifically includes the legislative, executive, and judicial branches of
government and each agency or department created thereunder; counties, municipalities, and districts; and each constitutional officer, board, and commission, or entity
created pursuant to law or this Constitution.
(b) All meetings of any collegial public body of the executive branch of state government or of any collegial public body of a county, municipality, school district, or
special district, at which official acts are to be taken or at which public business of
such body is to be transacted or discussed, shall be open and noticed to the public and
meetings of the legislature shall be open and noticed as provided in Article III, Section
4(e), except with respect to meetings exempted pursuant to this section or specifically
closed by this Constitution.
(c) This section shall be self-executing. The legislature, however, may provide by
general law for the exemption of records from the requirements of subsection (a) and
the exemption of meetings from the requirements of subsection (b), provided that such
law shall state with specificity the public necessity justifying the exemption and shall
be no broader than necessary to accomplish the stated purpose of the law. The legislature shall enact laws governing the enforcement of this section, including the maintenance, control, destruction, disposal, and disposition of records made public by this
section, except that each house of the legislature may adopt rules governing the enforcement of this section in relation to records of the legislative branch. Laws enacted
pursuant to this subsection shall contain only exemptions from the requirements of
subsections (a) or (b) and provisions governing the enforcement of this section, and
shall relate to one subject.
(d) All laws that are in effect on July 1, 1993 that limit public access to records or
meetings shall remain in force, and such laws apply to records of the legislative and
judicial branches, until they are repealed. Rules of court that are in effect on the date
of adoption of this section that limit access to records shall remain in effect until they
are repealed.
6. Id.§ 24(a).
7. Id. § 24(c).
8. Id.
9. Id. § 24(d). November 3, 1992, was the date of the election adopting this amendment.
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limitation on public access is the retention of all exemptions in effect
as of July 1, 1993, the effective date of the amendment. 10 The result of
these key provisions is a "give and take" approach to open records in
which the public's seemingly broad power to inspect public records is
severely limited in many ways.
III.

EVENTS LEADING TO PASSAGE
A.

History

Since 1909, Florida has had one of the most open governments in
the United States. 1 The state's first access to public records law simply stated "[that all State, county and municipal records shall at all
times be open for a personal inspection of any citizen of Florida, and
those in charge of such records shall not refuse this privilege to any
citizen."' 2 That basic provision formed the heart of Florida's open
records law and governed public records access until the Florida Supreme Court decided Locke v. Hawkes13 in November 1991.
B.

Locke v. Hawkes

1. Background
Paul Hawkes challenged Representative Dick Locke 14 in the 1988
election for the Florida House of Representatives. During the campaign Hawkes sought to inspect Locke's financial records pursuant to
chapter 119, FloridaStatutes. 5 Locke refused to disclose records that
would have detailed expenditures of state funds allocated for use in
his district office. 16 Hawkes filed suit, but the trial court dismissed the
case on the grounds that the court lacked subject matter jurisdiction
under the separation of powers doctrine.' 7 In 1990 the Fifth District
Court concluded on appeal that the public records law applied to
members of the Legislature.' 8 That same year, another case seeking

10.

Id.

11.

Louis Lavelle, Numerous Exemptions Mark Florida's Public Records Law, TAMPA

TRm., Jan. 27, 1992, at BI; News Release, Attorney General Calls for Sunshine Amendment,
(Nov. 12, 1991), at 1.
12. Ch. 5942, § 1, Laws of Fla. (1909).

13.

16 Fla. L. Weekly S716 (Fla. Nov. 7, 1991), vacated, 595 So. 2d 32 (Fla. 1992).

14.

Dem., Inverness, 1982-1990.

15. Locke v. Hawkes, 595 So. 2d 32, 33 (Fla. 1992).
16. Id.
17. Id. at 33-34.
18. Hawkes v. Locke, 559 So. 2d 1202, 1204 (Fla. 5th DCA 1990) (The term "state officers" used in chapter 119 "includes, but is not limited to, members of the legislature"), rev'd,
595 So. 2d 32 (Fla. 1992).
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production of public records held by Representative Susan Guber 9
was filed. 20 The Florida Supreme Court stayed the Guber proceedings
and consolidated the case with Locke. 2' The House represented both
legislators in the action, and argued that: (1) chapter 119 did not apply to the Legislature; and (2) the court did not have jurisdiction over
internal operating procedures of the Legislature under the separation
of powers doctrine.2"
In its decision issued November 7, 1991,23 the Florida Supreme
24
Court found that chapter 119 applied to all "agencies" of the state.
The court's analysis of the term "agency" focused on the statutory
definition in section 119.011(2) which includes "any . . unit of government created or establishedby law."'2 The court held that the public records law applies to "all 'agencies' of government, but the term
does not include the governor, the cabinet, members of the legislature,
or judicial officers" because they are "separate, constitutionally created and established branches of government." 26 Therefore, the court
held, they are exempt from the public records law. The decision was
27
seen by some as "vague and overbroad.
Although the supreme court agreed with the House of Representatives that the current public records law did not apply to the Legislature, the House and Senate were then in a dilemma about how to treat
certain records that were assumed to be confidential, 28 while ensuring
access to legislative records that were generally assumed to be public.29

19.

Dem., Miami, 1986-1992.

20.

Florida House of Representatives v. Gordon, decided sub nom., Locke v. Hawkes, 595

So. 2d 32, 34 (Fla. 1992). David Singer sought to enforce the provisions of chapter 119 with

respect to all public records of the office of Representative Guber. The trial judge ordered Representative Guber to file a responsive pleading, but the House filed a petition with the Florida
Supreme Court seeking to prohibit proceedings on the action. The supreme court stayed the

circuit court proceedings and consolidated the case with Locke v. Hawkes. Id.
21.

Id.

22.

Id.

23.

Locke v. Hawkes, 16 Fla. L. Weekly S716 (Fla. Nov. 7, 1991), vacated, 595 So. 2d 32

(Fla. 1992).
24.

Id. at S717.

25.

Id. (emphasis in original).

26.
27.

Id.
Court Clarifies PublicRecords Ruling, BRECHNER RaEP. (Brechner Ctr. for Freedom of

Info., Univ. of Fla.), Mar. 1992, at 1. "The original decision.

. .

contained language which led

many to believe that many other government records were also exempt from the public records

law." Id.
28.

For example, health records of legislative staff. See Fla. S. Comm. on Rules, tape re-

cordings of proceedings (Jan. 28, 1992) (on file with comm.) [hereinafter Jan. 28, 1992, Senate
Rules Mtg.] (remarks of Sen. Jack Gordon, Democrat, Miami, 1972-1992, regarding records that
may not be protected.).
29. For example, lobbyist registrations. Id.

19921
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Almost immediately, the Legislature began considering remedies. 30
Working under the assumption that the executive branch of government was not subject to chapter 119, the House passed a bill that
would have opened the records of executive agencies. 3' The Senate,
however, could not reach a compromise on a proposed constitutional
amendment that would have required constitutional officers to comply with the public records law.32 Meanwhile, the supreme court
agreed to a rehearing of Locke v. Hawkes to clarify its decision in
33
light of the confusion and controversy the opinion created.
Florida Attorney General Robert A. Butterworth and the media
helped ensure that the Legislature could not wait for the court to clarify the confusion surrounding the public records issue. 4 Their pressure on the leadership of both houses made public records a priority.
Therefore, amid much debate, deliberation, and publicity, the public
records issue was reintroduced in January at the start of the 1992 Regular Session.35
2.

Final Locke Decision

Passage of the public records amendment severely lessened the impact of the final Locke decision.3 6 As a practical matter, any inconsistencies in interpretation of chapter 119 are now superseded by the
state constitution. The final Locke ruling, however, ensured the right
of access to most public officials' records during the 1992 election season and continues to allow access during the period between the con37
stitutional amendment's ratification and its effective date.

30. The Legislature took this up soon after the Locke decision when it met in Special Session D in December 1991.
31.

Fla. HB 35D (1991); FLA. H.R. JouR. 14 (Spec. Sess. D 1991).

32. Fla. SJR 12D (1991); Lawmakers Reject Access Amendment, BEcrtcNFr REP. (Brechner
Ctr. for Freedom of Info., Univ. of Fla.), Dec. 1991-Jan. 1992, at 1. House Joint Resolution
13D, which would have amended the constitution to provide public record access, never made it
out of the Rules and Calendar Committee. FLA. H.R. JouR. 3 (Spec. Sess. D 1991).
33. Locke v. Hawkes, 17 Fla. L. Weekly S151 (Fla. Feb. 27, 1992).
34. See Florida Voters Can Do the Job If Their Rights Aren't Restored, FLA. TiMaEs-UNION,
Dec. 13, 1991, at A14 (calling for a voter petition drive to place amendment on ballot if lawmak-

ers refuse to act); Give Us Amendment To Keep Records Open, FLA. TODAY, Dec. 9, 1991, at 1;
Ray Locker, Enough Talk, Open Public Records Now, TAMPA Tam., Dec. 12, 1991, at BI;

Stephanie Tripp, FloridiansTo Vote on Limited Sunshine Amendment, TAMPA TRIB., Feb. 19,
1992, at BI ("Butterworth had planned to launch a petition drive to put the open-government
amendment on the ballot had the Legislature not approved it .... "); News Release, supra note
11.
35. See infra note 43 and accompanying text.

36.

See Locke v, Hawkes, 595 So. 2d 32 (Fla. 1992).

37.

See Donna O'Neal, Ruling Sheds a Bit More Light on Records Law, ORLANDO SENTI-

NEL, Feb. 28, 1992, at A7.
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In the final Locke decision, the supreme court held that because one
of its primary functions is to interpret statutes and constitutional provisions,"8 it could "construe a statute in a manner that adversely affects either the executive or legislative branch" without violating the
separation of powers doctrine.3 9 Consequently, the court found that
chapter 119 did not apply to the Legislature based on both the chapter's definition of agency and the intent of the Legislature in enacting
chapter 119. 40 However, the court held that chapter 119 applied to the
executive branch and its officers and to local governmental entities
and their officers. 41 Under the original Locke decision, the public records law did not include certain members of the executive branch. 42
The final Locke decision is, therefore, better described as a distinctly
different opinion rather than a mere clarification.
C.

Legislative History

Several bills were introduced in the 1992 legislative session that
would have amended the FloridaConstitution to ensure access to public records. 43 Various versions were considered," but the 4vehicle that
was eventually adopted was House Joint Resolution 1727. 1
House Joint Resolution 1727 q(*ginally was referred to the House
Committee on Governmental Operations. 46 The Subcommittee on
Governmental Accountability reported the bill favorably with one
amendment on January 16, 1992. 47 The bill was made a committee

38.

Locke, 595 So. 2d at 36.

39.

Id.

40.

Id. ("[Slection 119.011 's definition of 'agency' does not, by its terms, include the legis-

lature or its members." History reveals that the Legislature rejected legislation in 1978 and 1989
that would have specifically subjected the Legislature to chapter 119, so "there was no legislative

intent or understanding that the legislature was to be covered by these provisions.") (footnotes
omitted).
41. Id. at 37. There are specific references "to local government and executive branch entities" in chapter 119. See, e.g., FLA. STAT. §§119.021, .07 (1991).
42. 16 Fla. L. Weekly S716, 5717 (Fla. Nov. 7, 1991), vacated, 595 So. 2d 32 (Fla. 1992).

43. These included Senate Joint Resolutions 1288 by Senate President Gwen Margolis,
Democrat, North Miami Beach, 1980-1992, and 766 by Senator Robert Johnson, Republican,
Sarasota, House, 1970-1976, 1982-1984. Senate, 1984-1992; and House Joint Resolutions 1727
by House Speaker T.K. Wetherell, Democrat, Daytona Beach, 1980-1992, 863 by Representative

Paul Hawkes, Republican, Crystal River, and 2035 by Representative Mary Brennan, Democrat,
Pinellas Park.

44. See resolutions cited supra note 43.
45. Fla. HJR 1727 (1992). As originally introduced, this joint resolution allowed the legislature to create public record exemptions by general, single-subject laws stating the public necessity
justifying the exemption.
46. FLA. H.R. Joust. 104 (Reg. Sess. 1992).

47.

The amendment struck everything after the resolving clause and inserted language rec-

ommended by and agreed to by the Attorney General's office, House legal staff, and Barry S.
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substitute and placed on the calendar.48 The committee substitute was
then removed from the calendar and re-referred to Governmental Operations.4 9 Governmental Operations then combined that bill with
House Joint Resolutions 863 and 2035, forming Committee Substitute
for Committee Substitute for House Joint Resolutions 1727, 863, and
2035.50 The substituted resolution primarily provided access to inspect
or copy public records and specifically included all three branches of
government, constitutional officers, local governments, and districts,
and any entity created pursuant to law or constitution." The substituted resolution further allowed the Legislature to enact public records exemptions by law, provided that the law: (1) stated "with
specificity the public necessity justifying the exemption"; (2) included
a single-subject provision; (3) required the Legislature to enact laws
governing enforcement of the public records amendment; and (4)
grandfathered exemptions existing as of the amendment's effective
date of July 1, 1993.52 The bill first passed the House on January 30,
1992.11
The Senate received the bill in messages the same day 4 and, substituted it for its companion bill, Senate Joint Resolution 1288."1 Senate
President Gwen Margolis and Senator Robert Johnson offered an
amendment that struck everything after the resolving clause and conformed the House Joint Resolution to the Senate version which had
been hammered out in the Senate committee process.5 6 Major differences included an open meetings provision, which was not in the
House bill, a requirement that an exemption could be no broader than
necessary to meet the stated public necessity, and a provision allowing
rules of court regarding public access to judicial records in effect as of
the amendment's effective date to remain in force.517 Amendments to

Richard, representative of the Florida Press Association. Fla. H.R. Comm. on Govtl. Ops.,
Subcomm. on Govtl. Accountability, tape recording of proceedings (Jan. 16, 1992) (on file with
comm.) (remarks of Rep. Bolley L. "Bo" Johnson, Democrat, Milton).
48. FLA. H.R. Joun. 157 (Reg. Sess. 1992).
49.
50.

Id. at 146.
Id. at 175. Substantive issues were not discussed at this meeting; it was convened for the

purpose of following the proper procedure to name and report out Committee Substitute for
Committee Substitute for House Joint Resolutions 1727, 863, and 2035. See Fla. H.R. Comm.

on Govtl. Ops., tape recording of proceedings (Jan. 27, 1992) (on file with comm.) (discussing
need for a motion and a roll call vote).
51. FLA. H.R. Jour. 179 (Reg. Sess. 1992) (CS for CS for HJRs 1727, 863 & 2035 (1992)).
52. Id.
53. Id. The vote was 118 yeas and zero nays.
54.

FLA. S. JouR. 165 (Reg. Sess. 1992).

55.
56.
57.

Id.at 156.
Id. at 156-57.
Id.
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the amendment also inserted an effective date of January 1, 1993,58
for the constitutional mandate,5 9 required a two-thirds vote of each
house of the Legislature to enact an exemption,60 and allowed the Legislature to enact rules, rather than laws, governing the enforcement of
public records laws. 6' Senator S. Curtis Kiser, concerned about enforcement of public records laws by rule, 62 also offered an amendment
that would have prohibited the exemption of legislative financial records, correspondence between lobbyists and legislators, and correspondence between other public officials and legislators, but this
amendment failed. 63 The Senate sent the resolution back to the House
as amended. 64
On February 13, 1992, the House adopted an amendment to the
Senate amendments that reinstated the simple majority vote for enacting exemptions. In addition, it required the Legislature to enact laws
governing enforcement of public records mandates, but it allowed
each house of the Legislature to adopt its own rules governing enforcement of public legislative records. 6 It also moved the effective
date to July 1, 1993.6 The House passed the bill as amended and
67
asked the Senate to concur.
On February 18, 1992, Senator Kiser again attempted to include a
two-thirds majority vote for enacting exemptions, but the amendment
failed. 68 The Senate recalled the bill on February 25, 1992, and corrected the effective date in the amendment's title to be placed on the
ballot from January 1, 1993, to July 1, 1993.69 The House concurred
and passed the bill as amended on February 25, 1992.70 The House
ordered the resolution engrossed and enrolled. 7' The resolution was

58.

59.
60.
61.
House,
62.

The effective date in the House Joint Resolution was July 1, 1993.

FLA. S. Joua. 157 (offered by Sens. Margolis and Johnson).
Id. (offered by Sen. S. Curtis "Curt" Kiser, Republican, Palm Harbor).
Id. at 157, 159 (offered by Sen. Richard H. "Dick" Langley, Republican, Clermont,
1972-1978, Senate, 1980-1992).
Fla. S., tape recording of proceedings (Jan. 30, 1992) (on file with Secretary) [hereinaf-

ter Jan. 30, 1992, Senate Debate] (discussion of public records laws, remarks of Sen. Kiser).
63. FLA. S. Joust. 159 (Reg. Sess. 1992) (CS for CS for HJRs 1727, 863 & 2035 (1992)). The
vote was tied at 19 yeas and 19 nays. Id.

64. See id. at 157, 159-60, 167 for amendments. The final vote on the bill was 39 yeas and
one nay. Id. at 167.
65. FLA. H.R. JoutR. 463-64 (Reg. Sess. 1992).
66. Id. at 464.
67. Id. at 463-64. The vote was 118 yeas and zero nays.
68. FLA. S. JOUR. 422 (Reg. Sess. 1992).
69.

Id. at 458.

70.

FLA. H.R. Jout. 545 (Reg. Sess. 1992). The vote was 119 yeas and zero nays.

71.

Id.
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signed by the required constitutional officers and was filed with the
Secretary of State on March 2, 1992.72

IV.
A.

ELEMENTS OF ARTICLE

I,

SECTION

24

Access to PublicRecords "Made or Received"

Article I, section 24 gives the public the right to inspect any record
"made or received" by a public entity. 73 While drafting the amendment, the Legislature considered using 74"held" rather than "made or
received." This sparked intense debate.
The Attorney General's Office initially recommended "held." But,
after convincing others to join its camp, it reconsidered on the
grounds that the term "held" was too narrow. 7 The switch to "made
or received" was influenced by the language in the current statutory
definition of a public record and the holding of a 1990 Florida case
relating to public records law. 76 Section 119.011(1) utilizes the phrase
"made or received" in the current definition of a "public record." 77
In Times Publishing Company v. City of St. Petersburg78 the court
held that a private entity could not circumvent Florida's public records laws by assuming custody of public records in place of the
proper governmental body. The use of the term "held" in the amendment could have created an ambiguity about the responsibility of private parties who have control of private records, thus allowing an
interpretation contrary to the holding in Times Publishing.79 Similarly,

72. Id. at 747. This represents the final legislative step for the bill because a joint resolution
is not subject to approval by the Governor. A joint resolution proceeds directly to the ballot for
ratification. FLA. CoNsr. art XI, §§ 1, 5.
73. FLA. CONST. art. I, § 24(a).
74. Fla. H.R. Comm. on Govtl. Ops., Subcomm. on Govtl. Accountability, tape recording
of proceedings (Jan. 16, 1992) (on file with comm.) (remarks of Reps. Johnson and Hawkes).
75. Id. (remarks of Rep. Johnson).
76. Id.; see also Times Publishing Co. v. City of St. Petersburg, 558 So. 2d 487 (Fla. 2d
DCA 1990); FLA. STAT. § 119.011(1) (1991); Fla. H.R. Comm. on Govtl. Ops., tape recording of
proceedings (Jan. 22, 1992) (on file with comm.) [hereinafter Jan. 22, 1992, House Govtl. Ops.
Mtg.] (remarks of Rep. Johnson). In Times Publishing, a newspaper brought suit seeking to
inspect records relating to the negotiations between the city and the Chicago White Sox baseball
team. Times Publishing, 558 So. 2d at 488-89. Negotiations were handled so that the records in
question were only exhibited to the city officials by the White Sox attorneys and never held by
the city. Id. at 490. The court held that this arrangement violated Florida's Public Records Act.
Id. at 492-93.
77. "Public record[s]" are defined as "all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings or other material regardless of physical form or characteristics, made or received pursuant to law or ordinance or in connection with the transaction of
official business by any agency." FLA. STAT. § 119.011(1) (1991).
78. 558 So. 2d 487 (Fla. 2d DCA 1990).
79. Id. at 494.
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by using the term "made or received" any case law interpreting section 119.011(1) could be made applicable to the constitutional amendment.
B.

The Legislature Shall Enact Laws Governing Enforcement

Currently both chapter 119 and section 286.011 provide penalties
for violations of public access laws s° as well as a guide for the court if
a civil action is instituted to enforce the law."1 Disposal, maintenance,
and control of records are also covered in existing statutes.12 Although
some implementing legislation may be necessary, the area of enforcement is fairly secure. Greater penalties for violation should be considered, however, in light of the public awareness generated by the
debate during the 1992 session.83
C.

Each House May Adopt Its Own Rules Governing Enforcement

The most important provision in this area concerns the Legislature's
ability to adopt procedures for enforcement of legislative branch records by rule rather than by statute.84 House and Senate rules are not
subject to gubernatorial veto or judicial interpretation as are statutory
provisions.' As a result, rules might not be scrutinized as closely as a
bill to enact a general law would be. As the Office of the Attorney
General noted, among the advantages of requiring the statutory process, rather than allowing enforcement by rule, are the possibility of
"public input and debate, a roll call vote, a possible veto by the
[G]overnor and court review.""
80. A public officer who violates the provisions in chapter 119 is guilty of a first-degree
misdemeanor and is subject to suspension, removal, or impeachment. FLA. STAT. §§ 119.02, .10
(1991). A violation of § 286.011, which relates to public meetings but also includes records, is a
second-degree misdemeanor. Id. § 286.011(3).
81. For example, § 119.11 calls for an immediate hearing which requires the court to give
the case priority over other pending cases. Both § 119.12 and § 286.011(4), (5) allow a reasonable
attorney's fee to be assessed against a non-complying public body. Id. §§ 119.11-.12, 286.011(4),
(5).
82. Id. §§ 119.021, .031, .041, .05 (1991) (respectively: "Custodian designated"; "Keeping
records in safe places[J copying or repairing certified copies"; "Destruction of records regu-

lated"; "Disposition of records at end of official's term").
83.

See generally supra text accompanying note 35.

84.

FLA. CONsr. art. 1, § 24(c).

85. See FLA. H.R. RULE 15.1 (1992) ("It shall be the duty of the Speaker, or the presiding
officer at the time, to interpret all Rules."); Jan. 30, 1992, Senate Debate, supra note 62 (re-

marks of Sen. Kiser: "Rules can't be vetoed.").
86. Office of the Att'y Gen., CS for CS for HJR 1727 (1992) Preliminary Staff Analysis I
(Feb. 14, 1992) (on file with Att'y Gen. office, Tallahassee, Fla.) (analyzing early version of the
bill which would have treated all three branches of government alike).

1992]
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Current rules of both houses of the Legislature provide open access
to financial and other records that may have been inaccessible following the original Locke'7 decision;"8 however, concerns about open access to legislators' file cabinets, 9 premature access to preliminary
drafts of legislation, 9° and required retention of "junk mail" 91 and
constituent correspondence92 may cause the Legislature to restrict access to some public legislative records. Because the Legislature can
promulgate its own rules governing maintenance, control, destruction,
disposal, and disposition of public legislative records, it could provide
more lenient guidelines for its members than it enacts by law for other
branches of government .9 This potential double standard can be
avoided if legislators act responsibly in adopting enforcement rules.
V.

PROCESS AND CRITERIA FOR EXEMPTING RECORDS

A.

GeneralLaw

The constitutional amendment provides that exemptions may only
be enacted by general lawY" In the past, exemptions have been given

to municipalities or special districts by special acts.95 Special acts,
sometimes called local bills, affect only a specified locality.9 These
acts are often passed without being separately considered by the full
House or Senate before passage. Although an annually compiled sub-

87. 16 Fla. L. Weekly S716 (Fla. Nov. 7, 1991) vacated, 595 So. 2d 32 (Fla. 1992).
88. FLA. H.R. RULE 1.11 (1992); FLA. S. RULE 1.442 (1992).
89. Jan. 30, 1992, Senate Debate, supra note 62 (discussion of CS for CS for HJR 1727,
863 & 2035 (1992)).
90. Jan. 22, 1992, House Govtl. Ops. Mtg., supra note 76; Jan. 28, 1992, Senate Rules
Mtg., supra note 28.
91. Jan. 22, 1992, House Govtl. Ops. Mtg., supra note 76; Jan 30, 1990, Senate Debate,
supra note 62.
92. Jan. 30, 1992, Senate Debate, supra note 62 (especially remarks of Sen. Peter M. Weinstein, Democrat, Coral Springs. While legislators are in chambers, lobbyists often send notes to
them via the sergeant-at-arms requesting that the legislators step out and discuss certain subjects
with them. Senator Weinstein expressed an aversion to retaining these notes as public records.);
see also Lawmakers and Heifer Dust, ST. PETERSBURG Tnms, Dec. 14, 1991, at B4 ("The real
'constituent' letters that senators want to keep secret are the ones from campaign fund-raisers or
corporate lobbyists.").
93. In fact, this provision has been predicted to severely limit the policy of open records.
See Keep Government Open, BRADENTON HERALD, Feb. 7, 1992, at B4 (If each house of the
Legislature is allowed to adopt rules regarding its own public records it"would make the
stronger provisions on legislative records moot").
94.

FLA. CONST. art. I,

§ 24(c).

95. Staff of Fla. H.R. Comm on Govtl. Ops., CS for CS for HJR 1727, 863 & 2035 (1992)
Staff Analysis 2, 4 (rev. Jan. 27, 1992) (on file with comm.).
96. For a discussion of the scope of "special" and "local" acts, see INDEX TO LAWS OF
FLORIDA SPECIAL AND LOCAL LAWS 1971-1990, pp.v-vi (preface).

536

FLORIDA STATE UNIVERSITY LAW REVIEW

[Vol. 20:525

ject index refers to chapter law numbers, special acts are difficult to
research because they are never codified or published by subject or
date of enactment. 97 Burying a public record exemption in a special
act is misleading, if not secretive, and provides a compelling reason
for bringing the exemptions to the forefront. Therefore, as part of an
honest effort to ensure open government and comply with the spirit of
the amendment, the Legislature should revisit these special act exemptions as soon as possible and, if appropriate, reenact them as general
laws. If not, under the constitutional amendment the exemptions will
stand until their ten-year sunset reviews. 99
B.

Specific PublicNecessity

The amendment allows the Legislature to exempt records from the
requirements of openness "provided that such law shall state with
specificity the public necessity justifying the exemption and shall be
no broader than necessary to accomplish the stated purpose of the
law. '" 99 The term "public necessity" is not defined in the FloridaStatutes. Cynics and critics of the compromise version of the amendment
argued that this language was too lenient.'00 In 1991, section 119.14,
Florida Statutes, was amended to add that an exemption must serve
an "identifiable public purpose and may be no broader than is necessary to meet the public purpose it serves."' 0' ' The identifiable public
purpose must be "sufficiently compelling to override the strong public
policy of open government."

02

In an effort to provide a strong standard under which exemptions
could be passed, some drafts of the proposed legislation used the term
"compelling public necessity" as a requirement for enacting exemptions, 03 but concerns over possibly having to meet the constitutional
standard of a "compelling state interest" caused the Legislature to

97.

Id.

98. FLA. CONST. art. 1, § 24(d). Section 119.14, Florida Statutes (1991), is the "Open Government Sunset Review Act." It provides for "periodic automatic" legislative review of public
record exemptions at 10-year intervals. Id.
99. FLA. CONST. art. I, § 24(c).
100. Open records advocates urge legislators not to create or expand exemptions unless "a
compelling governmental reason for non-disclosure" exists. Alan Judd, Make Exemptions Hard
to Get, Open Records Advocates Urge, SARASOTA HERALD-TRiB., Jan. 19, 1992, at All.
101.

Ch. 91-219, § 2, 1991 Fla. Laws 2084, 2085 (amending FiA. STAT. § 119.14(4)(b) (1991))

(language added by the amendment emphasized).
102. Id. (language added by the amendment emphasized). This statutory amendment
strengthened the requirement from merely "significant enough" to "sufficiently compelling."
103. See, e.g., Fla. SJR 1288, at 2 (1992) (proposed FLA. CONST. art. I, § 24(c)) (as originally
filed).
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compromise with "public necessity." 104 It was eventually agreed that
the term "compelling" was subject to just such confusion. OS Legislators seemed to believe that many exemptions they might consider
1"necessary"°60 would fail a traditional "compelling state interest" test
and therefore sought to avoid any confusion between the two standards.
As a result, "public necessity," which at first seemed to require a
bit more justification than an "identifiable public purpose" now
sounds remarkably similar to a compelling public purpose. Without a
definition, the provision could be subject to judicial construction. Although the necessity standard may not be significantly more strict
than the compelling interest standard that was codified in 1991, it will
be a constitutional mandate rather than simply a statute subject to the
whims of legislators who come and go as part of the political process.
C.

Narrowly Drawn to Accomplish Its Purpose

Article I, section 24 provides that even if a bill containing an exemption states specifically the public necessity that justifies the exemption, the exemption must "be no broader than necessary to
accomplish the stated purpose of the law."'' This language seems to
require that the bill have a purpose which is stated therein. Accordingly, if the exemption does not accomplish the stated purpose or
could be drawn more narrowly and still accomplish that purpose, it
could not be enacted. The combination of these requirements provides
a much-needed check on the process of creating exemptions from public access. Situations can be envisioned in which either fellow legislators refuse to vote for an exemption until it has been conformed to
these constitutional standards, or maybe more importantly, the Governor could veto an exemption bill on such grounds101 Also, as a general law, an exemption would be subject to judicial review. If the law
were challenged, the court would be able to analyze the exemption
according to the constitutional criteria.

104. Jan. 28, 1992, Senate Rules Mtg., supra note 28.
105. Id.
106. Id. Among the exemption possibilities most discussed at this meeting were constituent
mail and drafts of legislation.
107. FLA. CONST. art. I, § 24(c).
108. Governor Chiles already appears to be adhering to this theory based on his veto message regarding Senate Bill 1644. This bill would have made certain public utility records confidential. The bill's stated purpose was "to protect the identity of persons who [had] been the
victims of criminal acts." The Governor withheld approval because the bill "does not accomplish this end," and it was "overbroad." Letter from Lawton Chiles, Gov., to Gwen Margolis,
Sen. Pres. (Apr. 8, 1992) (available at Legis. Aff., Office of the Gov., Tallahassee, Fla.) (veto
message withholding approval of Senate Bill 1644 (1992)).
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Single Subject Laws ContainingOnly Exemptions and
Enforcement Provisions

The most powerful exemption provision in the amendment is one
which requires that laws regarding public records access be single-subject bills containing only exemptions from access or provisions governing enforcement of the section.' 9 Although this mandate seems
relatively unremarkable, it is a major coup for open government advocates. Legislators will no longer be able to bury an exemption from
open government in a lengthy bill or tack an exemption on a "musthave" piece of legislation." 0 Bills containing more than sixty-seven"'
exemptions from public records provisions were introduced during the
1992 Regular Session." 2 Some of the bills were simple one-page products, but others were much more complicated and lengthy."' Exemptions consisting of two or three lines of text are easily overlooked in
complex or lengthy materials. A bill that contains only exemption and
enforcement provisions for access to public records must now be studied, debated, and either passed or killed on its own merits, not because it went unnoticed or because it was attached to a popular bill.
Likewise, requiring a separate bill for each exemption means that
undesirable exemptions cannot be linked to more appealing ones, and
conversely that necessary exemptions will not be endangered by the
unpopularity of host bills. 1 4 Similarly, the Governor will be able to
give or withhold approval based on the merits of each proposed exemption."'
As discussed earlier," 6 enforcement provisions are included in chapter 119 and section 286.011. Florida already has some of the strictest
penalties for public records law violations." 7 It is doubtful that much
work is necessary in the enforcement area of Florida's public records
law, other than updating methods of access to computer records" 8

109.
110.

See FLA. CONST. art. I, § 24(c).
Office of the Att'y Gen., supra note 86, at 2.

11. Alan Judd, Lawmakers Give, Take on Open Records, GAI4EsvlsuE SuN, Feb. 2, 1992,
at BI.
112. This was the same session in which legislators overwhelmingly voted for more stringent
requirements for passage of exemptions!
113. See, e.g., ch. 92-49, 1992 Fla. Laws 433 (56-page bill); ch. 92-146, 1992 Fla. Laws 1343
(32-page bill). Both are codified in sections scattered throughout Florida Statutes.
114. The State of Sunshine, Mlmi HERALn, Jan. 22, 1992, at A12.
115. Id.
116. See supra notes 80-83 and accompanying text.
117. Lavelle, supra note 11, at B I, B4 (citing an interview with Paul Gates, research associate with the Brechner Center for Freedom of Information at the University of Florida).
118. See Bill Halldin, Computerized Public Records Changing Means of Access, TAMPA
Ta r., Oct. 23, 1991, at B2.
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and ensuring that current penalties for violations are, in fact, enforced.
E. CurrentExemptions
All exemptions to public records or meetings law in effect on July
1, 1993, will remain in force.'1 9 There are currently more than 500
exemptions from public records access found in Florida law.' 20 Nearly
three hundred of those exemptions have been enacted since 1986,
while only about twelve have been repealed.' 2'
Open government advocates are generally opposed to grandfathering current exemptions,' " but the sunset review process eases this otherwise unacceptable result. As discussed earlier, exemptions to open
government provisions are subject to sunset review every ten years under section 119.14.'2 Section 119.14 still allows the Legislature to create or maintain an exemption if (1) the exempted record is of a
sensitive personal nature, (2) the exemption is necessary for effective
and efficient administration of a program, or (3) the exemption affects confidential information concerning an entity.1'4 But this provision is preempted and now, upon review, each exemption will be
subject to the new, strict constitutional criteria for enacting exemptions. 121
Additionally, the laws in effect as of July 1, 1993, will apply to
records of the legislative and judicial branches.126 This provision of
the amendment cures any defect in administration of current exemptions that might have been caused by the Locke v. Hawkes decision.' 2 7
V1.

JUDICIAL BRAN H

The Florida Supreme Court had until November 3, 1992, to enact
rules of court governing public access to judicial branch records. '2
119. FLA. CoNsT. art. I,§ 24(d).
120. See Amendment Headedfor Ballot, supra note 1.
121. Alan Judd, Officials Chip Away at Records Law, GAINESVILLE SUN, Jan. 19, 1992, at
BI.
122. Id.
123. See supra note 98 and accompanying text.
124. This is like saying a record is confidential if it is confidential; it does not provide much
help!
125. The text of the amendment does not specifically say as much. However, one of the main
sponsors of the bill, Representative Johnson, agreed that the new constitutional standards would
be applicable to the reenactment of exemptions under the sunset review process. Jan. 22, 1992,
House Govtl. Ops. Mtg., supra note '76 (comments of Rep. Johnson).
126. FLA. CONST. art. I, § 24(d).
127. See supranotes 15-18, 20-26, and accompanying text.
128. FLA. CONST. art. I, § 24(d).
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Rules of court limiting public access to judicial records in effect on
that date will remain in force until repealed. 2 9 The judicial branch is
thereby given control over access to its own records. Justices and
judges were concerned that any less control would result in opening
drafts of judicial opinions and other preliminary memoranda or deliberations among judges to public scrutiny.' 30 The Florida Bar also
spoke out in favor of judicial control of judicial records., 3 The Bar,
however, was careful to note that court administrative records should
continue to be open. 31 2 Then-President Benjamin Hill of The Florida
Bar asserted that reasonable access to the court's administrative records would promote confidence in the court system and would allow
the public to better appreciate court funding needs. 33
'
The constitutional provision regarding public access to court records does not single out administrative records. 3 4 Theoretically, the
courts would be able to limit access to such administrative records if
they did so by court rule before adoption of the amendment. The justices, however, seem much more concerned about retaining the integrity of the deliberation process and their discretion to impose
confidentiality than hiding costs of operating the court system. 3 '
Also, the court relies heavily upon Bar committees in formulating
rules of judicial administration, 3 6 and the Bar has made known its
strongly recommended policy of open administrative records. '17 In addition, a final check upon the ability of the judiciary to limit access to
judicial records is vested in the Legislature, which has the power to
repeal a court rule by general law enacted by a two-thirds majority of
each house.'
VII.

CONCLUSION

By placing the amendment on the ballot, the Legislature has taken
another step forward in opening Florida government. First, even if
129.

Id.

130.

Lucy Morgan, Justice Lobbying To Keep Secrecy for Court Records, ST. PETERSBuRG

Trms, Feb. 12, 1992, at BI. (Then Chief Justice Leander Shaw was concerned that "what we
say to one another could be misconstrued.").
131. See Benjamin H. Hill 111, Sunshine and the Courts, FLA. B.J., Feb. 1992, at 6 (President's Page).
132. Id.
133.

Id.

134. The Senate considered language that would have allowed the judiciary to exempt any
records but fiscal records. See Jan. 28, 1992, Senate Rules Mtg., supra note 27 (discussion of
amendments to SJR 1288). The Legislature, however, failed to include the provision in the final
version of the resolution.
135.

Morgan, supra note 130.

136.
137.

See FLA. R. JuD. ADMN. 2.130 (especially § (b)(3)).
Hill, supra note 131.

138.

FLA. CONST. art. V, § 2(a).
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nothing else is done, open records are now constitutionally mandated
rather than codified. This is significant because statutes are subject to
change as part of the political process, but a constitutional provision
is not easily reversed. 3 9 Additionally, all three branches of government are included within the amendment's purview, and the mandate
regarding public records now specifically includes the legislative and
judicial branches. Furthermore, although all 562 current exemptions
were retained, 14 sunset review guarantees that each current exemption
which remains in force will eventually have to meet this more stringent
constitutional criteria.
Although the judiciary and the Legislature are to some extent able
to "play by their own rules," this should not be a problem. The judiciary is likely only to limit access to meetings or records which would
otherwise compromise the integrity of the deliberation process. The
Legislature is subject to pressure from constituents and the media,
which encourages openness.
Finally, an exemption can now be enacted only by general law.
"[S]uch law shall state with specificity the public necessity justifying
the exemption and shall be no broader than necessary to accomplish
the stated purpose of the law. ' '4' Bills containing exemptions "shall
relate to one subject" and "shall contain only exemptions ... and

provisions governing the enforcement" of public records law. 142 The
open government amendment's limitations on public records exemptions are of the most practical significance to the citizens of Florida
because these limitations establish a bright-line rule for legislators, the
Governor, and the courts to follow when enacting, approving, or interpreting a public record exemption.

139.
vote of
art. XI,
140.

Only another constitutional amendment can reverse this. It would take a three-fifths
the membership of each house to place such an amendment on the ballot. FLA. CONST.
§ 1.
Amendment Headed for Ballot, supra note 1.
141. FLA. CONST. art. 1, §24(c).
142. Id.

